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I. Introduction
The following is a Report prepared by the Securities Industry
Conference on Arbitration ("SICA" or "Conference") concerning
non-attorney representation in arbitration. The report is the result
of a study, conducted by SICA over the past two years, on the
practices and activities of individuals and organizations ("Non-Attorney Representatives" or "NARs") that provide public customers an alternative to representation by attorneys in disputes
between customers and broker/dealers.
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The study was prompted by complaints concerning the quality of
such representation; and, raised questions as to whether the activities of NARs constituted the unauthorized practice of law, and
whether the interests of investors might be jeopardized or compromised by such representation. In addition, there were concerns
raised regarding the fact that some NARs employ misleading and
inaccurate advertising, and that some NARs had been barred from
working in the securities industry by one or more regulatory bodies
for violation of the securities law, rules and regulations.
This Report outlines the manner in which SICA studied the issue
of non-attorney representation, the arguments made both in favor
and opposed to non-attorney representation, and SICA's conclusions and recommendations.
A. Securities Arbitration
In 1925, arbitration became a legislated alternative to litigation
when Congress passed the United States Arbitration Act, or Federal Arbitration Act ("FAA").' As a result of subsequent
Supreme Court decisions which upheld the enforceability of predispute arbitration agreements, arbitration has been used to resolve disputes involving the securities industry with increasing
frequency.
The New York Stock Exchange first offered arbitration as an alternative dispute resolution mechanism for its members in 1817.
Its availability was expanded in 1872 to permit resolution of customer disputes.
In 1987, the Supreme Court decided the case of Shearson/American Express v. McMahon,2 in which the court affirmed the validity
of pre-dispute arbitration provisions for claims arising under the
Securities Exchange Act of 1934 (the "Exchange Act"). The decision resulted in a meteoric rise in the number and complexity of
disputes subject to arbitration before the securities industry selfregulatory organizations ("SROs") and a revision of the rules governing arbitration.3 In the past decade, the number of arbitration
cases filed with the SROs has increased dramatically-from 830 in
1980 to 6,561 in 1993.
1. 9 U.S.C. §§ 1-16 (1988 & Supp. IV 1993).
2. 482 U.S. 220 (1987).
3. For a description of arbitration rule changes since McMahon, see Sm, SEVENTH AND EiGHTH REPORTS OF Tim SEcuRrms IWus-Ry CONERENCE ON ARiTRATION, and Securities Exchange Act Release No. 34-26805, 54 Fed. Reg. 21,144-03
(May 16, 1989).
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Arbitration at the SROs is designed and is administered to provide a fair and impartial means of dispute resolution that is both
faster and less expensive than the court process. The SROs administer and oversee their arbitration programs subject to oversight of
the Securities and Exchange Commission ("SEC").
SRO rules require SRO members to submit to arbitration at the
request of a customer. When opening a margin or options account,
a standardized customer account agreement-which customers are
generally required to sign-usually contains a pre-dispute arbitration clause. Some broker-dealers also include pre-dispute arbitration clauses for cash accounts. This clause requires that any future
disputes be resolved through arbitration.
B. Role of SICA
SICA was, formed in 1977 in conjunction with a review of SRO
arbitration procedures by the SEC. SICA's purpose was to review
the then existing arbitration procedures, and to prepare and recommend a uniform set of arbitration rules providing for the resolution of disputes between customers and broker/dealers. These
rules, which comprise the Uniform Code of Arbitration ("Code"),
were subsequently adopted by the SROs in accordance with the
procedures set forth in Section 19 of the Exchange Act, and Rule
19b-4 thereunder. In addition, the Conference has prepared and
published two booklets: one for parties, Arbitration Procedures,
which explains the arbitration procedures, and one for arbitrators,
The Arbitrator's Manual, which provides an explanation of the
Code as well as arbitration procedures.
Following the adoption of the Code, SICA has continued to
meet regularly to review and evaluate how the Code operates in
practice. The Conference considers the experiences of the users of
arbitration, case law, and other developments that affect the application of the Code. Various subcommittees of SICA, including a
drafting subcommittee that develops and drafts proposed rules,
convene between meetings of the full Conference. Changes have
been made to the Code periodically, including some significant
changes following the U.S. Supreme Court's decision in McMahon
in 1987.
The Conference is composed of representatives of all SROs that
sponsor customer/broker-dealer arbitration programs,4 the Securi4. SROs that provide facilities for securities arbitration include the American

Stock Exchange ("AMEX"), Boston Stock Exchange ("BSE"), Chicago Board of Options Exchange ("CBOE"), Chicago Stock Exchange ("CHX"), Cincinnati Stock Ex-
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ties Industry Association ("SIA"), 5 and four representatives of the
public6 who have staggered four-year terms. Representatives of
the SEC, the Commodity Futures Trading Commission ("CFTC"),
the American Arbitration Association ("AAA"), and the North
American Securities Administrators Association ("NASAA") are
regularly invited to attend the meetings of the Conference as
guests.
H. Party Representation in Arbitration
A. Existing Provisions of the Code
The existing provisions of the Code make clear that a party is

entitled to counsel of his or her choice at any time during an arbitration proceeding. Section 15 of the Code, entitled, Representation by Counsel, provides as follows:
All parties shall have the right to representation by counsel at
any stage of the proceedings.
This rule parallels statutes of many states and is echoed in the Ar-

bitration Proceduresbooklet, which provides on pages 5 and 6:
Can I Be Represented By An Attorney?
Parties have an absolute right to be represented by an
attorney and may do so at any stage of the arbitration. Parties should be aware that, even if they do not elect to be
represented by counsel, the other party may have an attorney, and they can assume that broker/dealers will be represented by an attorney.
Any party represented by counsel should notify the Director of Arbitration of the counsel's name and address
change ("CSE"), New York Stock Exchange ("NYSE"), Pacific Stock Exchange
("PSE"), Philadelphia Stock Exchange ("PHLX"), the National Association of Securities Dealers ("NASD"), and the Municipal Securities Rulemaking Board ("MSRB").
The SEC oversees SRO compliance with the Exchange Act, approves SRO rules and
inspects SRO operations, including arbitration rules and operations.
5. The SIA is a trade association consisting of members of the securities industry.
6. The current four public representatives are: James E. Beckley, Esq., Beckley
& Associates, Chicago, IL; Peter R. Celia, Esq., Duignan & Celia, New York, NY;
Professor Constantine N. Katsoris, Wilkinson Professor of Law, Fordham University
School of Law, New York, NY; and, Thomas R. Grady, Esq., Grady & Associates,
Naples, FL.
Mr. Grady joined SICA as a public member at its January 27, 1995 meeting. Before
he joined SICA, Mr. Grady appeared at a Special SICA Meeting in Florida held to
discuss non-attorney representation. However, Mr. Grady did not take any part in
the discussions or in the preparation of this Report.
Justin P. Klein, Esq., Ballard Spahr Andrews & Ingersoll, Philadelphia, PA whose
term expired in December 1994 was the chairman of the Special SICA Meetings and
was involved in the preparation of this Report.
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either in the Statement of Claim or the Statement of Answer or by a separate written notice. After such notification, communications concerning the case Will be addressed
to the counsel.
The sponsoring organizations cannot recommend or provide counsel in the arbitration nor can employees of that
organization provide legal advice. Parties who do not have
counsel and wish to be represented may want to contact the
local bar association for a referral.
Moreover, The Arbitrator'sManual states as follows, at page 5:
Representation by Counsel
Parties need not be represented by an attorney in arbitration. They may choose to appear pro se (on their own) or
be represented by a person who is not an attorney, such as a
business associate, friend, or relative. The Uniform Code
grants parties the absolute right to representation by counsel at any stage of the proceeding. If a party decides during
the course of a hearing that he or she wants to obtain legal
representation, an adjournment should be granted to permit counsel to appear. Parties sometimes decide to change
counsel during the course of a proceeding. Generally, the
arbitrators should permit such changes.
The Arbitrator'sManualand the ArbitrationProceduresbooklet,
although not rules of the SROs, provide guidance to arbitrators
and prospective parties on this issue. As noted above, The Arbitrator's Manual indicates that in addition to counsel, a party may be
accompanied to a hearing by a friend, relative or business associate
who may provide assistance to the party. SICA and the SROs view
this representative as an extension of the party and for most purposes the party is still in effect acting in a pro se capacity. The
"legislative history" of this provision is unclear, but individuals involved in the drafting of these booklets recollect that Non-Attorney Representatives ("NARs") did not exist at the time, and
accordingly were not contemplated.
SRO staff have historically referred parties who raise questions
or objections regarding the authorization of party representatives
to the state regulatory authority with jurisdiction over these issues.
This process has also been utilized where a party objects to their
adversary's attorney on the basis of conflict or other concerns.
Some states have interpreted the language in The Arbitrator's
Manual to preempt that authority from state regulatory bodies.
This was not intended.
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B. Non-Attorney Representatives (NARs)
Beginning in 1991, SICA began receiving complaints, mostly
from attorneys and brokerage firms, that NARs were engaged in
the unauthorized practice of law. Complaints included accusations
that NARs often filed frivolous arbitration claims and engaged in
alleged unethical practices.
Following the receipt of additional complaints, SICA concluded
that the rise in the number of such NARs, none of whom were
subject to any regulation, coupled with the number of cases handled by them, raised questions about the adequacy of the representation provided by NARs, an issue vital to the integrity of the
arbitration process.
At its meeting in July 1993, SICA considered an amendment (the
"Proposed Amendment") to Section 15 of the Code, cited below.
The Code, otherwise silent regarding the qualifications of a party's
representative, merely states that a party is entitled to be represented by counsel.
The Proposed Amendment to the Code would have precluded a
non-attorney from representing a party in arbitration for a fee.
The Proposed Amendment would have permitted a person who
was not an attorney to represent a party only if such representative
is a friend, relative, or business associate of the party. The text of
the Proposed Amendment, as highlighted by italics, provides:
(a) All parties shall have the right to representation by counsel
at any stage of the proceeding.
(b) No personmay represent aparty to an arbitrationproceeding
and receive a fee or other compensation in connection with such
representation unless admitted and authorized to practice law
before the highest court in any one of the 50 states, the Districtof
Columbia, or any U.S. territory or commonwealth provided,
however, that nothing in this section shall preclude any party
from retaining a non-attorney who may be: 1) a friend, relative,
or fellow employee; 2) an officer or employee of a party that is a
corporation;3) a partneror employee of a party that is a partnership or 4) a business advisornot regularly in the business of representing parties in arbitrations.Any entity or an agent of an
entity which solicits the representationof partiesin arbitrationby
advertisements or mailers shallpresumptively be considered to be
in the business of representingparties in arbitrations.
(c) At any time prior to the first hearing session, all representatives shall affirm in writing that they qualify as a representativeas
described above. Any objections regardingthe qualification of a
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representativepursuant to section (b) shall be determined by the
Director of Arbitration.
Because of the significant public interest and policy issues raised
by the Proposed Amendment, SICA decided to solicit public comment, for the first time in its history, before acting on the Proposed
Amendment.
To invite public comment, SICA issued a press release 7 and requested that The Securities Arbitration Commentator ("SAC"), a
specialized newsletter concerning securities arbitration, publish the
Proposed Amendment. An article discussing the amendment and
setting out the text appeared in SAC's October 1993 issue (Vol. V,
Nos. 10 & 11, 9/93).8 As a result of this publicity, the Proposed
Amendment received extensive editorial coverage in the press.
SICA also sent a questionnaire to all non-attorney representative organizations of which it was aware to obtain data on their
operations. 9 In addition, following requests from a number of
NARs for an opportunity to present their views orally, SICA held
two full day meetings, one in Florida and one in California ("Special SICA Meetings"), the two states with the largest concentrations of NARs. In order to obtain a fair sense of the different
views on the issue, SICA also decided to invite persons who favored a limitation on the activities of NARs to present their views.
At these meetings, SICA received the views of numerous individuals and groups, including eleven NARs, and six attorneys, one
of whom was a representative of the Public Investors Arbitration
Bar Association ("PIABA"), and one of whom was a representative of the American Association of Retired Persons ("AARP"). 10
SICA also wrote to the State Bar Associations of California,
Florida, Illinois, New York and Texas-states which have the most
securities arbitrations-to solicit their views on the Proposed
Amendment.11 Responses were received from the State Bar Associations of California, Florida, Illinois and New York. 2
7. See Exhibit No. 1.
8. See Exhibit No. 2.

9. See Exhibit No. 3.
10. A list of the participants at the Special SICA Meetings is attached as Exhibit
No. 4. In addition, various persons attended as observers, including several regional
representatives of the SEC.
11. A sample copy of SICA's letters to the bar associations is attached as Exhibit
No. 5.
12. Copies of the responses of the state bar associations are attached as Exhibit
No. 6. The response from the Florida State Bar was too voluminous to attach.
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III. Discussion of Issues
A.

Whether the Activities of NARs Constitute the
Unauthorized Practice of Law

Virtually all of the NARs who spoke at the Special SICA Meetings argued that arbitration is an informal proceeding involving
fact intensive issues which does not involve the practice of law.
However, some courts considering this question have reached differing conclusions.
A Michigan court which recently considered this issue concluded, "[IThe very essence of practicing law ... is giving advice to
clients who present problems to you for resolution." PrudentialSecurities, Inc. v. McQuillan.13 Accordingly, that court enjoined the
two defendants from soliciting or representing claimants in securities arbitration.
The practice of law is far broader than merely going to court:
"[A] large, if not the greater work, of the bar today is out of court,
or office work. Counsel and advice, the drawing of agreements ...
the drafting of legal documents of all kinds, including wills, are activities which have long been
classed as law practice." People v.
14
Merchants Protective Corp.
The court in McQuillan held, "The very essence of practicing law
is not compiling paperwork, filing such documents as coming to
court, but rather is giving advice to clients who present problems to
''
you for resolution."15
NARs not only give advice, but also draft pleadings, argue them,
present and cross examine witnesses, and construct theories of
damage.
The Illinois State Bar Association stated in response to SICA's
inquiry that "non-attorney representation constitutes the unauthorized practice of law."16 The Association further stated:
Illinois has a clear public policy against the unauthorized practice of law. Those who do practice law without a license, or who
directly or indirectly charge or receive fees for legal services, are
guilty of contempt of court and punished accordingly. Ill. Rev.
Stat., ch. 13, par. 1 (1991). Moreover, a corporation - such as
these non-attorney arbitration groups - cannot hold itself ou[t]
13. No. 93-19858-CZ, (Mich. Cir. Ct., Gennessee County Dec. 2, 1993) (Opinion/
Order Granting Plaintiff's Motion for Preliminary Injunction).
14. 209 P. 363, 365 (1922).
15. McQuillan, supra note 13, at 2.

16. See Exhibit No. 6.
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(sic) "as able to provide legal services or advise or furnish attor-

neys or counsel ... " Ill. Rev. Stat. ch. 32, par. 100A (1991).

Virtually every other state has similar statutory provisions.
In Bentley v. IAS, 17 however, a California court held that the
provisions of The Arbitrator'sManual-permitting a party to be
represented by a person who is not an attorney-constituted federal law. Although the Manual'sprovisions are not incorporated in
any SRO arbitration rule or any state or federal statute, the Bentley
court held that the Manualpreempted California statutes prohibiting the unauthorized practice of law. The California District Court
of Appeals denied a writ of certiorari. This issue is currently being
litigated in another case in California.
Indeed, the enforcement of prohibitions against unauthorized
practice varies widely across the country, "pursued comparatively
aggressively, for example in Florida and Ohio but nearly ignored in
California.""8 Moreover, "[n]owhere is unauthorized practice of
law ...

enforcement given the attention or resources that it re-

ceived as recently as twenty years ago."1 9
In view of the unsettled status of decisional law, SICA believes
that the individual states must determine whether NAR practices
constitute the unauthorized practice of law under individual state
statutes. Nonetheless, based on the description by NARs of what
they do, SICA has concluded that such activities by NARs constitute the practice of law.
B. Disciplinary Backgrounds of Certain NARs
Several NARs who appeared and made statements at the Special
SICA Meetings had been associated with the securities industry in
various capacities for significant periods.
However, according to the Central Registration Depository
("CRD") 2° system, of the eleven NARs who appeared at the Special SICA Meetings, at least three had significant disciplinary histories. Although SICA sought advertising materials from every
NAR it was able to identify, none of the NARs with a prior disci17. No. BC 072979 (Cal. Super. Ct., L.A. County 1993).
18. DiscussioN DRAr FOR CoMMNrT, NON.AWYER PRAcICE

IN THE UNITED

STATES: SUMMARY OF ThE FACTUAL RECORD BEFORE THE AMERICAN BAR
ATION COMMISSION ON NONLAWYER PRAcrcE 17, April 1994.

Associ-

19. Id.

20. The Central Registration Depository System was developed jointly by the
NASD and NASAA in 1981 to serve as a central database for member firms and
associated persons who wish to register with the NASD, individual states and national
securities exchanges.
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plinary background produced written materials which disclosed
those sanctions. However, several NARs stated that they informed
clients of their disciplinary histories.
The president of one NAR who appeared at one of the Special
SICA Meetings had been barred from the securities industry by the
NASD, and his sanction was upheld on appeal by the SEC. The
NASD also imposed a $169,812.43 fine which the SEC reduced to
$159,956.42. Although the individual told SICA that he verbally
informed his clients of his sanction, SICA received no written confirmation of his statements, and his advertising did not mention his
previous disciplinary history.
Another NAR had been the subject of a customer claim in arbitration when he was a broker. His customers alleged fraud, breach
of fiduciary duty, negligence, unauthorized trading of securities,
churning and purchase of unsuitable securities. An arbitration
panel in 1994 rendered an award of $160,000 against both the broker and his former firm.
C. NAR Advertising
Many customers who might have viable claims against their brokers do not realize that they have the right to file claims in arbitration. To the extent that NAR advertising increases customer
awareness of SRO arbitration, NARs perform a valuable service.
Nevertheless, some of the NARs' advertising furnished to SICA is
misleading.
For example, one organization claimed that it had fifty years' experience, yet it had been in existence only five years. The same
organization claimed both in videotapes, distributed to prospective
clients, and print advertising that it has a "90%" success rate compared to the SRO reported average of approximately 50%-60% for
customer wins. In response to inquiry at one of the Special SICA
Meetings, it was revealed that this NAR counted any net recovery
at all as a "success", whether the recovery was obtained by settlement or arbitration. However, the industry average to which it
compared itself did not include settlements in determining recovery percentages. Thus, in SICA's view, the NAR distorted its "success rate".
The same firm advertised that "most law firms will not handle
cases under $100,000 and often the limit is $200,000." It provided
no basis for this statement. Attorneys for brokerage firms reported
that it is not unusual for them to try arbitration cases that involve
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less than $100,000, and that in many such instances, the claimant is
represented by an attorney.
Another NAR described itself as a group consisting of various
professionals, including attorneys. Yet, at one of the Special SICA
Meetings, the owner of that organization conceded that the employees of his company consisted only of himself and his wife,
neither of whom was an attorney. The organization did employ
attorneys from time to time to try its cases but they were independent contractors, not employees.
Another organization placed an advertisement which listed a
number of successful results achieved by consumers in arbitration
proceedings filed against brokerage firms. The advertisement was
written so that it appeared that the advertiser represented the consumers. In fact, the successful consumers were represented by attorneys who had no association with the advertising organization.
One NAR advertised its services in the "attorney" section of the
Yellow Pages, even though the firm employed no attorney at the
time the advertisement appeared.
D. NAR Fee Structures
NARs have many different fee structures. SICA found that the
least expensive charge was 25% of any recovery for evaluating a
claim and attempting to negotiate a settlement.21 However, the
most common fee structure indicated in the documents submitted
by NARs to SICA included an up-front fee or "retainer" which was
in most instances non-refundable.22 The retainer was usually a
minimum of 5% of the estimated damages.
SICA has been advised of instances where NARs accepted or
encouraged their clients to accept settlements which may not have
been in the best interests of the client, but rather assured the NAR
of a quick resolution for a substantial fee.
NARs who charge non-refundable retainers hire experts or attorneys if needed, at no additional charge to the client. One NAR
from which SICA obtained information, however, pays a referral
fee of 35% of the retainer to the branch office originating the
claim. This practice promotes aggressive client recruiting, but
reduces cash available to hire experts.
21. One firm formed partnerships with the client, located an experienced securities attorney, advanced costs, and prosecuted the case for a 25% fee.
22. One organization claimed to have a refund policy but provided no documentation of any refunds to SICA.
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Attorneys who appeared at the Special SICA Meetings stated
that they typically do not charge an up-front fee or retainer fee.
Some attorneys require an expense retainer. Most, however, advance the costs-including the costs of experts-and deduct the
expenses from the recovery. Reputable experts in securities arbitration typically charge a fee based on either hours expended on
the case or the number of transactions in the account. These fees
usually range from 5% to 10% of the out-of-pocket loss.
It was also represented that many attorneys are willing to negotiate fees depending on the complexity of the matter, the financial
status of the client and the ability to collect any judgment or award.
E. Access to Arbitration
NARs' advertising and public relations programs increase
awareness of arbitration as a means of resolving or adjudicating a
potential claim that a customer may have. NARs provide additional access to arbitration, and advertise their willingness to take
smaller claims. One NAR stated that it will accept claims as small
as $25,000, and that its average claim was about $60,000.
F. Regulation and Responsibilities of Attorneys
NARs are not required to meet the ethical standards imposed on
attorneys nor are communications with NARs protected by the attorney-client privilege. Attorneys in each state are bound by ethical rules. These rules are enforced either by state bar associations
or special commissions appointed to monitor the activities of attorneys. These ethical rules generally prohibit attorneys from:
* Disclosing client confidences;
" Accepting cases for which they are not qualified unless they
associate with an attorney who has expertise in the particular
field;
" Acting except in the client's best interest;
" Concealing a settlement offer from the client;
" Making claims which have no basis in law or fact;
" Misrepresenting the law to a forum;
" Charging unreasonable fees;
" Refusing to follow a client's instructions unless the client demands an illegal or unethical activity;
" Knowingly allowing a client to lie to a forum; and
* Charging a non-refundable retainer.'
23. Some states do not permit attorneys to charge non-refundable retainers.
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NARs are not bound by any of these strictures. Many of the NARs,
however, suggested that some form of regulation of their activities
was appropriate.
Furthermore, attorneys cannot usually shield themselves from
malpractice claims by a corporate structure. In almost every state,
attorneys may incorporate but they are held personally liable for
acts of malpractice. Many NARs are incorporated and do not appear to hold extensive assets in their corporations. Any recovery
against a NAR for negligence would generally be limited to the
assets of the corporation.
1.

Attorney-Client Privilege

The attorney-client privilege does not protect communications
between customers and NARs. NARs have asserted that since
they perform the same role as attorneys in arbitration, the privilege
should apply to them.
SICA does not believe that the SROs and the AAA have the
power to adopt a rule extending the privilege to communications
between a customer and a NAR. It is the public policy of all American jurisdictions to limit witness privileges. As a consequence, the
attorney-client privilege is codified in most jurisdictions by statute.
The FAA and most state arbitration statutes also provide that a
refusal to allow testimony could be a ground for vacation of an
arbitration decision.
There have been instances where arbitrators have chosen to extend the privilege. The problem, however, in SICA's view, is that
the customer has no way of being assured that a communication
will be protected at the time the communication is made. Furthermore, if a dispute arises between a customer and a NAR which
causes the client to terminate the services of the NAR and seek
representation elsewhere, the attorney for the other party could
call the NAR. as a witness. Indeed, the other party's attorney may
have an ethical obligation to his or her own client to call the NAR
as a witness. In that case, an arbitrator may not honor the request
for extension of the privilege, even though the arbitrator would be
so required if the terminated representative was an attorney.
Some NARs employ attorneys to try their cases. Nevertheless,
the initial contact between the customer and the NAR normally is
not with an attorney. In these initial meetings, the customer provides substantial information about his or her claim so that the
NAR can evaluate it. These conversations are not privileged even
if an attorney is subsequently hired to represent the customer.
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Respondents' attorneys who appeared at the Special SICA
Meetings stated that in these instances they would put the NAR on
the witness stand to question them about their communications
with the customer, and would request documents provided by the
customer, as well as correspondence between the parties. The customer could also be questioned about his or her communications
with the NAR. Information believed to be confidential would,
therefore, be obtained.
Despite these warnings, many of the NARs did not consider the
attorney-client privilege to be a problem. Some noted that arbitrators will protect the communications between the representative
and the customer, and that such communications have been found
by arbitrators to be not relevant. One NAR noted that the Proposed Amendment still permits non-attorney representation, without compensation, in which event the privilege would not apply.
These NARs considered communication between a customer and
his or her representative to be a privacy issue, on which the arbitrators could rule.
2. Ethical Obligations of Attorneys Retained by Non-Attorneys
Some NARs stated that they retained attorneys to try some or all
of their cases. They generally do this in one of two ways. Some
groups use a particular attorney on a regular basis. These attorneys tend to be experienced and can well represent the customer in
a hearing against a broker/dealer firm which is almost always represented by an attorney. One attorney who appeared along with a
NAR at one of the Special SICA Meetings, stated that he is regularly retained by the NAR to represent customers and that he split
his fee with the NAR on a 50/50 basis. However, in many jurisdictions, fee splitting between attorneys and non-attorneys is
prohibited.
Other NARs hire attorneys as employees to try some of the
cases. These attorneys, however, tend to be young and inexperienced. No information was provided as to whether customers are
told by these organizations that the experience of their attorneys
may be substantially less than that of the attorney who probably
will represent the brokerage firm.
This practice clearly raises the issue of to whom the attorney
owes his or her loyalty. In the case of a retained attorney, a very
substantial portion Of that attorney's income might be derived from
the NAR. In the case of the employed attorney, all of the attorney's income derives from the NAR.
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3. Early Settlement of Cases by Non-Attorneys
Most NARs stated that they encourage early settlement of
claims. SICA and the SROs strongly support such a policy. Early
settlement is often in the best interest of customers. However, the
amount of the settlement has to be fair to the customer.
An executive officer of one NAR stated that he considered his
operation to be a business, not a profession. SICA is concerned
that this emphasis on business, with a high turnover of cases, might
encourage NARs to settle for lower amounts than they might obtain if they were more persistent. Attorneys, of course, could also
be motivated to settle quickly for lower amounts for the same reasons, but presumably they are restrained by the ethical obligations
imposed upon them by the bar. Moreover, attorneys are also restrained by the fact that their business generally does not come
from extensive advertising but rather from referrals and their reputations. Some in-house attorneys for broker/dealers have indicated
to SICA that they believe that they have obtained lower settlements generally from NARs than they would have from attorneys.
4. Experience of Non-Attorney Representatives
All of the NARs who appeared at the Special SICA Meetings
stated that they could represent consumers more effectively than
most attorneys. The NARs argued that securities arbitration is not
legalistic, but fact driven. Since most of them had prior experience
in the securities industry-obviously different from the background of virtually all attorneys who regularly represent claimants-they stated that they could provide better service than most
attorneys.
SICA is of the view that securities arbitration today involves
many legal judgments. Some complex issues have been resolved in
court where NARs cannot appear. These include motions to vacate arbitration awards, an event which is becoming more prevalent. Additionally, many issues presented are decided by
arbitrators based on the legal arguments of the parties' representatives. For example, arbitrators decide issues based on legal arguments such as statute of limitations, the admissibility of claimants'
income tax returns, and issues of relevance or privilege.
Attorney-client privilege and other statutory testimony exclusions are supposed to be construed narrowly, but respondents' attorneys often try to expand their use as to their clients. NARs and/
or their attorney employees are often ill-equipped to deal with
these problems on the same level as attorneys representing broker-
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age firms. Customers who are told by their non-attorney representatives that the proceeding will not be legalistic may be misled,
even if unintentionally.
5.

Liability Insurance
Most attorneys carry malpractice insurance. In many jurisdictions, they are required to do so. No jurisdiction requires NARs to
carry malpractice insurance and only one organization stated that it
did carry such insurance. Thus, the vast majority of customers are
not protected against malpractice committed by NARs.
IV. Conclusions
Based on its review of the complaints and the information received at the Special SICA Meetings and in written submissions,
SICA has arrived at the following conclusions about the role of
NARs in arbitration:
1. NAR advertising and public relations programs increase
awareness of arbitration as a means of resolving or adjudicating a potential claim that a customer may have;
2. solicitation of clients for representation in arbitration, advising them with respect to legal rights, preparing claims in arbitration, and appearing on behalf of a party at a hearing,
among other matters, constitute the practice of law. The performance of these functions by NARs for compensation as a
part of their regular business may constitute the unauthorized
practice of law;
3. fees charged by NARs are generally comparable to those
charged by attorneys for representation in arbitration;
4. a small number of NARs limit their function to assisting parties in evaluating whether clients have been damaged as a result of wrongdoing and to aiding them in negotiating
settlements. In those cases where settlements are reached, it
appeared that the cost to the customer generally may be less
than the cost of engaging an attorney. NAis who operate in
this fashion generally refer customers to attorneys for representation in arbitration if they are unable to reach a
settlement;
5. some NAR advertising is inaccurate and misleading;
6. some NARs retain outside attorneys or hire attorneys as employees to appear at a hearing. This practice raises a serious
question as to whether the attorney represents the NAR or
the party;
7. some NARs are, or are controlled by, former brokers or
other securities industry personnel who have been barred or
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disciplined by the SEC or an SRO, or are lawyers who have
been disbarred, suspended or permitted to resign their license as the result of a disciplinary proceeding;
8. benefits of the attorney-client relationship, such as privilege,
adherence to state bar prescribed ethical standards, regulation and malpractice insurance may not be available when using a NAR in arbitration; and
9. NARs do not limit the size of claims they accept and have
represented customers who have substantial claims.
V.

Recommendations

It is SICA's view that claimants should have broad access to the
SRO arbitration process and a wide choice of representation. At
the same time, SICA is concerned about the adequacy of such representation'and the integrity of the SRO process. As a practical
matter, however, because of the large number of arbitration cases
filed with the SROs each year, the SROs are not equipped to police
or review the quality of such representation. Accordingly, based
on the foregoing information and conclusions, SICA recommends:
L that the SROs adopt a rule which would:
(a) prohibit any person, or entity controlled by such person,
from representing a party in arbitration, directly or indirectly, for a fee or other compensation, if that person is,
(i) prohibited from representing a party by the law of
the state in which the arbitration will take place,
(ii) subject to a bar or suspension from the securities or
commodities industry, or a denial of a state securities license, or
(iii) an attorney who is disbarred or suspended or has
been permitted to resign from the bar as a result of
disciplifiary action, and has not been readmitted;
and
(b) require a Notice of Appearance pursuant to which all representatives would attest that they are not subject to any
of the aforementioned prohibitions. In addition, any
party represented by a NAR shall execute a Power of Attorney designating the authority of its Non-Attorney
Representative. The rule should provide that SROs will
not be responsible for any false attestation;
2. that the Arbitration Proceduresbooklet and The Arbitrators'
Manual be amended to clarify that the issue of the authority
of a person to represent a party in arbitration is subject to
regulation by the states; and
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3. that the SROs continue existing, and embark upon new educational efforts, to inform customers about how to proceed
when they have problems or questions regarding their securities accounts, including the mechanics of arbitration and the
advantages and disadvantages of using various representatives, including NARs. While SICA has found that the Arbitration Proceduresbooklet has been very useful, there is still
a need for additional educational efforts to inform customers
about arbitration, including the advantages and disadvantages of the use of NARs.
In addition to these recommendations, SICA has concluded that
certain of the activities of NARs may constitute the unauthorized
practice of law. Accordingly, SICA intends to send this Report to
bar associations and attorney licensing bodies in the fifty states, the
District of Columbia and Puerto Rico. SICA further concludes that
claims made by some of the NARs may be inaccurate and misleading, and raise questions under state or federal false advertising statutes or regulations. Accordingly, SICA intends to send this Report
to the attorneys general and/or state regulatory officials with jurisdiction over advertising in each of the fifty states, the District of
Columbia and Puerto Rico, and to the Federal Trade Commission.
At present, some states bar NARs from representing parties in
arbitration or other forms of alternative dispute resolution as the
unauthorized practice of law. Others do not. These states should
consider some form of state regulation. This regulation should include a form of registration or licensing of NARs in order to track,
maintain and make available consumer complaints regarding the
conduct of particular NARs.
State regulation of NARs should focus on the problems identified by this Report, including but not limited to: (1) development
and enforcement of ethical standards; (2) guidelines with respect to
advertising; and (3) guidelines for written fee schedules and refund
policies.
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For Release: Monday. October 4. 1993
sec

uriti

es

industry

Contact: Deboarh Masucci

conference on
arbitration

(212) 480-4881
James E. Beckley, Esq.
(708) 668-1335

The Securities Indusuy Conference on Arbitration has an invisible but important
effcct on almost every investor. Most broker-dealcrs now include arbitration clauses in their
customer agreements. A 1987 Supreme court decision made these agreements enforceable
in securities cases. Thus, any investor who wants to sue his broker will find himself almost
inevitably in arbitration before one of the major exchanges such as the NASD or the New
York Stock Exchange. The Conference, known as "SICA" in the industry, drafts and
monitors the Uniform Code of Arbitration used by the exchanges to govern arbitration
proceedings. SICA now solicits comment on an amendment to the Uniform Code to clarify
who can render "assistance" to claimants in arbitration proceedings.
Thc amendment under consideration would allow a non-attorney to represent a
party in arbitration if such representative is
-a friend, relative, or fellow employee
-an officer or employee of a party that is a corporation
-a partner or employee of a party that is a partnership
-a business advisor not regularly in the business of representing parties in
arbitration.
The rule would prohibit non-attorneys who seek to represent claimants on a regular basis
from "assisting" claimants.
SICA proposed the rule because it is concerned that non-attorney "advisors" may
not be competent to deal with the complex issues which occur more and more frequently in
arbitration proceedings. These issues include choice of forum, measures of damage, postdecision rights and remedies. They may require legal research, brief writing, and oral
argument which neither claimants nor non-lawyer "advisors" are equipped to handle. One
California claimant is now suing the advisor who failed to file a necessary document in a
related class action. Her arbitration claim was lost because of that failure.
SICA is also concerned that there is no supervisory body with authority to police
such representatives, nor are there ethical rules or guidelines binding on "advisors." By
contrast, many states have established disciplinary commissions which can suspend or fine
lawyers who violate written ethical rules. Most lawyers are required to carry malpractice
insurance. Many jurisdictions have established trust funds to cover malpractice of
uninsured lawyers.
Parties to arbitration not represented by attorneys are not protected by the
attomey/client privilege. Thus, claimants may be treated to the experience of their advisor's
being cross-examined on conversations they believed privileged. In addition, the current
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rule allows disbarred attorneys or brokers barred from the industry to represent parties in
arbitration.
Tihe text of the rule follows:
Section 15
Representation (by Counsel) of a party in arbitration
Wjf All parties shall have the right to representation by counsel at any stage
of the proceedings.
(b
No person may represent a party to an arbitration proceeding and
receive
a fee or other compensation in connection with such representation
unless admitted and authorized to practice law before the highest court in
any one of the 50 states, the District of Columbia. or any U.S, territory or
commonwealth provided, however, that nothing in this section shall
preclude any party from retaining a non-attorney who may be 1) a friend.
relative or fellow employee: 2) an officer or emoloyee of a parry that is a
corporation: 3) a panner or emRloyee of a party that is a partnership or 41ina
business advisor not regularly in the business of representing paries
arbitrations. Any entity or an agent of an entity which solicits the
representation of parties in arbitration by advertisements or mailers shall
presumptively be considered to be in the business of representing parties in
arbitrations.
(c) At any time prior to the first hearing session, all representatives shall
affirm that they oualify as a representative as described above. Any
obiections regarding the oualifications of a representative pursuant to section
(b) shall be determined by the Director of Arbitration,
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Exhibit No. 2: Securities Arbitration Commentator,
Vol. V, Nos. 10 & 11, Article, NonAttorney Representative Arbitration.
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SeuridesArbtmlon Comesernror

Non-Attorney Representation in Arbitration
The Issue of Lay ArbitrationServices UnderDiscussionat SICA
Several years ago, the Securities
Industry Conference on Arbitration
was petitioned by a Los Angeles law
firm representing broker-dealers to bar
non-attorneys from the practice of representing parties in securities arbitration. SICA considered acting on some
proposal to that effect at its January
1991 meeting, as we reported at 4 SAC
3(6). The matter was tabled initially
and,at its April 1991 meeting, the
Conference decided not to erect any
br,iets to whom investors might have
represent them.

Tbis is an important and controversial
step that is under consideration.

The practice of non-atnomey reprsentation has grown. There is one
such securities arbitration service rpreenting investors, which claims to
have hundreds of caseson its open
docket. There are far more services
than them were twoyears ago and their
participation in arbitration practice

undadined)

rermans controversial. The issue arose

X represent-a
&I No ran
n and
prty to an arbitration pnmceed
receive a fee or other comensation in
connection with such rensenttlon
unesadunited and authored ro ntice law before the hilbest eourt in anv

once again at the July 1993 SICA
meeting, at which aproposal was introduced that wouldcrb those non-attorneys who commerialy represent parties in arbitration.
The proposal was tabled for fur-

ther discussion at the upcoming meetInginOctober. Aspartofanefforton
SICA's part to air proposals under
consideration, the Confereo has released to the press information about
the proposal. We enourage subseriben to make their views on this proposal
known to SICA repmsentatives. For
one thing, comments will encourage
SICAtocontinueandexpandthepractioeofpubliclyairing futureproposals
beforeactingon them. Secondly, persons with different perspectives can
sometimes catch unintended textual
ambiguities that are best corected
earlyon. Thirdly. the concept ofregulating those who practice before the
arbitration forums is not an area in
which SICA has previously ventured.

Choose your own SICA represenative to contac, but the"focu " epe.
sentstives on the Non-Attomey RepresentationprohlibitionisssseareNASD's
Deborah Marucci and Public Member
James E. Beckley.
Below we present the language of
the current proposal:
PEopose Amendment to STCA's
Uniform Code. Section 15 (additions

Section 15. Representation (by
Counsel) of aparty in arbitration
Wii Allparties shall have the right
to representation by counsel at any
stage ofthe proceedings.

one of the top 50 states- the District o
Columbia or any U.S. territory o"

commonwealth provided. however,
that nothing in this section shall prelude any a= from retaining a non.
anmey who nav be I afriend, relativeorfellowemttoyee 2) nofficeor
emploee of a poy that is a go=tion: 1a Vseroremptoyee ofapatv
;ipor 41 a business
that is 2 g
avisor not regultrlyinthehuslnessnf
m -enting patios In arbitrationt
Any entity or an agentof an entity
which slicitq the remesentalon or
artesinarbitrationbyadvertisements
ormnulters shall mesumnpvelye cnO,
sideed to be in the business of repm
"art
senting
in arbit"tinns

(

"anpror to the first
time
beasnse sion- all regrsentatives
%h21t affirm

In writing thatthesyqify

as remsentative asdescribed above.
Anyobientonsregardingtheqoualifica.
tont of a renresentative gtirsxn't to
section (b) shall be deter=mned by the
Director of Arbitratio.

Below is a summary of the factors
whichwereprovidedtotheConference
as rationale for the "Representation
Amendment."
"Since the McMahon decision
casesthat were in court are now being
filed in arbitration. In ajudicial forum
the parties cannot be represented by a
non-attomey. Inadditionthefollowing
adversely impacts the public:
1. Representatives are required to
make legal decisions regarding the
pursuit of an arbitration claim. These
are decisions other than [those] associated with the proceeding itself, i.e..
post-decision sights and remedies and
choice offorum-courtor arbitration.
2. The current rule allows disbarred attorneys or brokers subject to
statutory disqualifications to represent
parties in arbitration.
3. Thee is no oversight or supervisory body withtheauthority topolice
such representatives.
4. Parties to an arbitration represented by someone other than an attorney arenot protected by the attomey/
client privilege.
5. Moat lawyers have malpractice
insurance, but, if they do not. many
jurisdictions have trust funds to cover
malpractice of uninsured lawyers. The
non.attorney is not similarly covered"
Whatdoyou think? Pleaseusethis
opportunity to "make the connection"
with SICA and voice your views.
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Exhibit No. 3: SICA letter to participants regarding
Special SICA Meetings,
April 26, 1994.
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April 26, 1994

Dear
I am writing to inform that you have been invited and have agreed to meet members of the Securities
Industry Conference on Arbitration ('SICA") to allow you an opportunity to present your views on the issue
of non-attomey representation in arbitration. That meeting is scheduled for May 11, 1994 at the Paciic
Stock Exchange located at 301 Pine Street, San Francisco, California commencing at 9:00 am., Pacific
Time.
As you may know, there has been significant interest expressed by many groups desiring to meet with
SICA to present views on this issue. Each group or person meeting with SICA will be allowed one half hour
to discuss his or her views on this issue. Approximately 15 minutes should be devoted to a presentation by
your organization regarding your views, with the balance of the time for discussion with and questions by
SICA participants. While you have already provided us with substantial information on this issue, SICA
would very much appreciate it if your presentation would address the questions set forth on the attachment to
this letter. We suggest that you also use this time to highlight the issues you believe are most important in
considering this issue. We recognize that you may not be able to address all the points in your oral
presentation which you feel are pertinent. We suggest therefore that you provide a written submission which
may be more detailed. Ifyou chose to do so, please furnish 25 copies so that we can distribute copies to all
SICA participants.
Finally, a number of organizations have provided us with information on this issue have indicated that
they consider the information to be proprietary. To the extent written submissions are so noted, we will
make every effort to honor the proprietary nature of this information. In this connection, we would like to
know whether you would like to address SICA in or out of the presence of other guests who intend to make
presentations.
Iwould be happy to respond to any questions you may have. Please call me at (212) 858-4488.
Very truly yours,
Deborah Masucci
Vice President, Arbitration
f:Mnoattkle
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Exhibit No. 4: List of Presenters at the Special
SICA Meetings.
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SPECIAL SICA MEETINGS
List of Presenters

May 11, 1994 - San Francisco
Abe Lampart - Sutro & Co.
William Levine, Michael Paule - Investors Arbitration Services
Richard Sacks - Investors Recovery Service
Thomas H. Watson - Investors Advocate
Morton Levy - Investor Advocates
Harold Sussman, Robert Hollander - Valcor Arbitration Services
Cary Lapidus - Law Offices of Cary Lapidus
Jules Federman - Investor's Rights Association
William Ziering - Plaintiff's Attorney
Laura Polacheck - American Association of Retired Persons
Paul N. Young - Securities Arbitration Group

June 21, 1994 - Fort Lauderdale
Gail F. Aird - Securities Arbitration Network Group, Inc.
Martin F. Gofberg - Securities Arbitration Centers, Inc.
Brian Sheen - Investment Loss Recovery Services, Inc.
Marc H. Baldinger - Securities Arbitration Services, Inc.
Robert E. Karoly - Securities Arbitration Specialists, Inc.
Thomas R. Grady - Grady & Associates
Robert Pearce - PIABA
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Exhibit No. 5: SICA letter to State Bar

Associations, March 2, 1994.

544

FORDHAM URBAN LAW JOURNAL

[Vol. XXII

1995]

REPRESENTATION BY NON-ATTORNEYS
Industry Members:
American Stock Exchange
Boston Stock Exchange
Chicago Board Options Exchange
Chicago Stock Exchange
Cincinnati Stock Exchange
Municipal Securities
Rulemaking Board
National Association
of Securities Dealers
New York Stock Exchange
Pacific Stock Exchange

Securities
Industry
Conference on
Arbitration

Philadelphia Stock Exchange
Securities Industry Association
Public Members:
James E. Beckley, Esq.
Peter R. Celia, Esq,
Prof. Constantine N. Katsoris
Justin P. Klein. Esq.
Member Emeritus:
Philip]. Hoblin, Esq.

March 2, 1994

Re:

Representationof Parties by Non-Attorneys in
Securities Arbitration

Dear
On behalf of the subcommittee on Non-Attorney Representation of the Securities
Industry Conference on Arbitration (OSICA)II, I am writing to you In order to obtain
Information regarding the representation of parties in arbitration by non-attorneys.
SICA is considering a proposed rule that would restrict the representation of parties
who utilize securities arbitration fora sponsored by self-regulatory organizations
('SROs").
As you may be aware, many broker-dealers Include arbitration clauses in their
customer agreements. In 1987, the U.S. Supreme Court issued a landmark decision
I
A conference, composed of representatives from the national and regional
securities exchanges, the National Association of Securities Dealers, Inc. ("NASD"),
the Securities Industry Association (5SIA"), and four public members, that meets
quarterly to discuss securities arbitration. Invited guests to SICA regularly Include
representatives from the Securities and Exchange Commission ("SECI, American
Arbitration Association ("AAA"), Commodities Futures Trading Commission("CFTC")
and North American Securities Administrators Association ("NASAA").
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favoring arbitration, and held that pre-dispute contracts to arbitrate securities claims
under the Securities Exchange Act of 1934 and those under the Racketeer Influenced
and Corrupt Organizations Act ("RICO") are enforceable. As a result, any investor
who wants to sue their broker will find themselves almost inevitably in arbitration
before one of the SROs, such as the New York Stock Exchange, the American Stock
Exchange, the Pacific Stock Exchange or the NASD. SICA drafts and monitors the
Uniform Code of Arbitration that governs arbitration proceedings at the SROs.
The current policy of the SROs is to allow representation of parties by a person who
Is not an attorney, such as a business associate, friend or relative. As a result of this,
a number of companies comprised of non-attorneys have begun to represent public
customers in securities arbitration proceedings. The representative at the hearing is
usually an employee of the company, who may or may not be an attorney. The
company may also retain an outside attorney to represent the client at the hearing.
This representation by non-attoineys has given rise to complaints that they are
practicing law. In response to these complaints, as well as a concern that the public's
interest is protected, SICA has prepared an amendment to the Uniform Code which
would clarify who could render "assistance" to claimants in arbitration proceedings.
The amendment under consideration would allow a non-attorney to represent a party
In arbitration If such representative is: A iend, iw/ative, felow employee; an officer
or employee ofa party that is a corporation;a partner or employee of a party that is
a partnership; or a business advisor not regulady in the business of representing
parties in arbitration. The rule would prohibit non-attorneys who seek to represent
parties on a regular basis from "assisting" any party. The rule is currently being
considered by SICA , and has not been approved. A copy of the proposed rule is
enclosed.
For your information, we also enclose an article from the Securities Arbitration
Commentator ("SAC") (Vol. VI, No. 1) entitled SAC Reoort on Non-Attorney
Representation, which discusses the amendment from various perspecti/es.
We are corresponding with the State Bar Associations of New York, Florida, Texas,
California and Illinois, where a high percentage of securities arbitration cases originate.
In order to assist SICA In Its research regarding the Issue of non-attorney
representation in arbitration, SICA respectfully requests your response to the
following:
1.

Have complaints been made to you regarding non-attorney representation
in securities arbitrations? If so, please advise of the nature of those
complaints and how they were resolved.

2.

Have you previously rendered an opinion on whether the representation
by non-attorney advisors in securities arbitration, their retention of
counsel, or some other aspect of their representation, constitutesthe
unauthorized practice of law?
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State Bar Association
March 2, 1994
Page 3
3.

What is your procedure upon receipt of a complaint that an Individual or
an entity is engaging, or has engaged, in the unauthorized practice of
law?

4.

What statutes do you rely on, and what tests do you use, to determine
whether an act or acts constitute(s) the unauthorized practice of law?

Your response by March 18, 1994 would be greatly appreciated. However, should
you require additional time to respond to the above, please let me know. If you have
any other documentary information that may be pertinent and easily obtainable, we
would appreciate receiving copies.
Please call with any questions you may have concerning this letter.
Very truly yours,

Rs yA. Ma Inness
Pacific Stock Exchange
Director of Arbitration
Senior Counsel
Telephone: (415) 393-4063
Facsimile: (415) 393-4018
Enclosures
cc: SICA Sub-committee on Non-Attorney Representation

reff:tar
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Exhibit No. 6: Responses to SICA letter to State

Bar Associations.
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OFFICE OF GENERAL COUNSEL
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April 29, 1994

Ms. Rosemary A. Macuinness
Senior Counsel
Pacific Stock Exchange
301 Pine Street
San Francisco, CA 94104
Dear Ms. MacGuiness:
Enclosed please find our response to your letter of March 2, 1994 regarding
representation of parties by non-lawyers in securities arbitration. I hope it will be of
some use.

Very truly yours,

Diane C. Yu
General Counsel
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THE STATE BAR
OF CALIFORNIA

DATE:

TO:
FROM:
SUBJECT:

INTER-OFFICE
COMMUNICATION

April 28, 1994

Diane Yu, General Counsel
Francis P. Bassios, Deputy Chief Trial Counsel
Your
Request
of April 19. in1994
Concerning
Representation of
Parties
by Non-Attorneys
Securities
Arbitration

I have reviewed the material provided to you by the Director of Arbitration
of the Pacific Stock Exchange and offer the following information:
1.

Complaints regarding
non-attorney representation
in
securities
arbitrations are negligible.
Had we received any (no one recalls
receiving one), we would have referred the caller to either the local
district attorney or an agency which may have regulatory oversight, if
known. If there was a written request as to whether or not the conduct
constituted the unauthorized practice of law, we would send the
materials to the Legal Advice Unit of the Office of Certification for
response.

2.

We have not rendered an opinion on whether the representation by nonattorney advisors under the circumstances described in her memorandum
constitutes the unauthorized practice of law.

3. As a general proposition, if a communication reflects the unauthorized
practice of law, and there is no attorney involvement either directly
(an attorney on a non-entitled-to-practice status) or indirectly
(aiding and abetting the unauthorized practice of law), we would refer
the caller to the local district attorney's office after making a
record of the communication.
4. We generally rely on Business and Professions Code Sections 6125, 6126,
6132, and 6133 and also the general definition set forth in People v.
Merchants' Protective Coruoration (1992) 1989 Cal. 531 et 535, which
generally defines the "practice of law" to "include legal advice and
counsel and the preparation of legal instruments and contracts by which
legal rights are secured although such matter may or may not be pending
in the court."
I hope the above is responsive to your request.
FPB/jd
cc: Robert P. Heflin
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lWNOIS STATE BAR ASSOCTION
ILUNOIS BAR CENTER • SPRINGFIELD, IL62701.1779

(217) 525-1760

IN IWNOIS -(800) 252-4908 - FAX-(217) 525-0712

DENNIS A.RENDLEMAI
GENERAL
COUNSL
ATHENA T TATE
ASISTANT COUNSEL

LEGAL DEPARTMENT

June 7, 1994

Ms. Rosemary MacGuinness
Director of Arbitration
Pacific Stock Exchange
301 Pine Street
San Francisco, CA 94101
Re:

Non-Attorney Representation in Arbitration

Dear Ms. MacGuinness:
This letter is written in response to your request for information
concerning non-attorney representation in arbitration.
In answer to your first question, the Illinois State Bar
Association's Committee on Public Practice from the Unauthorized
Practice of Law has received a complaint from an Illinois attorney
specifically regarding thisissue.
In answer to your second and fourth questions, the Committee has
examined the matter of non-attorney representation in arbitration.
It
is
the Committee's
position
that this
non-attorney
representation constitutes the unauthorized practice of law.
Further, it is the Committee's position that the non-attorney
corporation practice of furnishing (directly or indirectly) a staff
attorney squarely contravenes the statutory prohibition described
below.
Illinois has a clear public policy against the unauthorized
practice of law. Those who do practice law without a license, or
who directly or indirectly charge or receive fees for legal
services, are guilty of contempt of court and punished accordingly.
Ill. Rev. Stat., ch. 13, par. 1 (1991).
Moreover, a corporation-such as these non-attorney arbitration groups--cannot hold itself
out "as able to provide legal services or advice or furnish
attorneys or counsel..." Ill. Rev. Stat,, ch. 32, par. 411 (1991)
(emphasis added).
Also, the Illinois Rules of Professional
Conduct, Rule 5.5, prohibits an attorney licensed in Illinois from
assisting "a person who is not a member of the bar in the
performance of an activity which constitutes the unauthorized
practice of law." Ill. Rev. Stat., ch. 100A (1991).
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The Committee believes that determinations such as whether account
churning occurred or whether unsuitable investments were made are
legal determinations, and client representations concerning such
matters is the unauthorized practice of law.
Further, the Committee is dismayed by the misleading nature of some
of the advertising/marketing efforts of these non-attorney
corporations.
For example, one group blatantly misrepresents in its marketing
brochure (provided free to prospective clients by calling the
advertised 800 telephone number) that "most law firms will not
handle cases under $100,000 and often the limit is $200,000."
It should be noted that this group charges a retainer (which is not
credited toward any contingency fee earned but is returned if there
is n2 recovery -- a highly unlikely event) of between 5% to 10% of
the investment loss, and a minimum of $2,000!
This fee is in
addition to a contingency fee agreement!
Finally, in answer to your third question, the Committee's
procedure regarding examination of complaints varies case by case
but generally involves 2) full committee review, 2) assignment of
each case to an individual committee member, and 3) inquiry of the
parties involved. In some cases, the Committee invites the parties
to speak before it, and in some cases the Committee enlists the aid
of the state's attorney or attorney general to bring legal action
to terminate the unauthorized practice of law activity. We have
had a fair number of such complaints filed.
In conclusion, it is the Committee's hope and desire that the
Securities Industry Conference on Arbitration shall prohibit nonattorney arbitration practice by enacting the non-attorney
representation rule that it is now considering.
Should you need further information, feel free to contact me.
Sincerely,

Dennis A. Rendleman
Staff Liaison, ISBA Standing Committee on
Public Protection from the Unauthorized Practice of Law
DAR:ds
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Telephone:

(518) 474-7339

May 6, 1994

Rosemary A. MacGuinness
Director of Arbitration and Senior Counsel
Pacific Stock Exchange
301 Pine Street
San Francisco, Ca. 94104
RE:

Representation of Parties by Non-Attorneys in Securities

Dear Ms. MacGuinness:
This letter is written in response to your letter of March
2, 1994.
Our answers to your inquiries are as follows:
1. To my knowledge, this office has not received any
complaints regarding non-attorney representation in securities
arbitrations.
2. To my knowledge, the office has not previously rendered
an opinion on whether the representation by non-attorney advisors
in securities arbitration, their retention of counsel, or some
other aspect of their representation, constitutes the
unauthorized practice of law.
3. The procedure of this office upon receipt of a
complaint of the unauthorized practice of law against a
particular entity varies depending, among other things, upon the
specific nature of the complaint, as well as the number of
complaints received.
4. The statutes relevant to the unauthorized practice of
law are found primarily in Article 15 of the Judiciary Law of the
State of New York. The tests or standards utilized to determine
the existence of the unauthorized practice of law are found in
the aforesaid statute, as well as related case law.
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Rosemary A. MacGuinness
May 5, 1994
Page - 2 -

If we can be of further assistance, please let us know.

Edwrd M. Scher
Assistant Attorney General

